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ABSTRACT

Marriage and Divorce in India are governed by thersonal law applicable to a party. The personak les
usually determined by the religious community oelergs to. Since India is a land of diverse religicommunities, the
personal laws are also multiple. The personal lgeserally provide for solemnization of a marriagegerforming some
religious ceremony. The only secular law regardingrriages is the Special Marriage Act 1954 whichvides for a civil
marriage and a procedure for its registration. Retgation of marriage is not made compulsory in inthy any Central
Statute.lt has been left to the State Governmenenact rules providing for compulsory registratiohmarriages The
Hindu Marriage Act 1955 also provides for registomt of marriages solemnized under the Act, butdhme is not
compulsory under the Act. Moreover the non-regtaira of marriage does not affect the validity otlsunarriages.
Lately, the hazards of non-registration have bempleasized at various forums. The most importans@eguence has been
the inability of many wives to prove a valid mag#&in maintenance suits and thus being unabletabbsh their identity
as a legally wedded wife. The importance of prothrgvalidity of marriages in bigamy cases too azrive undermined.
Another ill effect has been the rise in the frawdtINRI marriages affecting the rights of many ypbnides. The child

marriages are also rampant as registration is noinpulsory in many states.
KEYWORDS: Marriage, Divorce, Legal Marriage
INTRODUCTION
The following is the status is-avis registratiomudrriages under various personal laws:

Hindu Law

Section 7 of Hindu Marriage Act 1955provides for the performance of necessary relgion customary

ceremonies of the marriage for the validity of amage. Under Section’®f the Hindu Marriage Act 1955, there exists a

! Section 7(2) — where such rites and ceremonidsdache saptapadi (that is the taking of sevepsdty the

bridegroom and the bride jointly before the sadnex), the marriage becomes complete and bndingwtthe

seventh step is taken.

% Section 8 : Registration of Hindu marriaggs) For the purpose dcilitating the proof of Hindu marriages, the 8tat
Government maynake rules providing that the parties to any ohsmarriage may hawhe particulars relating to their
marriage entered in such manner anbject to such conditions as may be prescribedHindu MarriagdRegister kept for
the purpose.

(2) Notwithstanding anything contained in sub-s@t{l), the State Government may, if it is of opimthat it is necessary
or expedient so to do, provide that the enterinthefparticulars referred to in sub-section (1)Idbf&compulsory in the
State or in any part thereof, whether in all cagea such cases as may be specified, and whersuatydirection has
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provision for registration of marriages. Howeverisi not mandatory. For facilitating the proof ofndu marriages, the

state government may make rules for the registratfanarriages.
Muslim Law

According to the Muslim notion of marriage, the urat of marriage is contractual. A system of private
registration of marriages with the Kazis has alwpsevailed among the Indian Muslims. Though in gipfe Islamic law
does not require a ritual solemnization of marrjagaong the Muslims of India, marriages are in\@yisolemnized by
religious officials known as the “Kazi”. The sharéremony performed by the Kazi, known as “nikahégins with
formally obtaining consent of the parties. The Kaapares a nikah-name (marriage certificate) whiehs full details of
the parties and is signed by both of them, andway witnesses. he nikah-names issued by the kagig@missible in

evidence.22
Parsi Law

Parsi marriages are to be solemnized under thebjdhe Parsi priests who are required to certignthin a
prescribed form to be signed by the priest, tharesting parties, and two witnesses28. The ofificgapriests are required
by the Act to periodically transmit their records Marriage Registrars appointed under the Act. ikgprwho neglects
either to so certify a marriage or to transmitciépy to the Marriage Registrar will be guilty of affense punishable with
simple imprisonment up to three months, or witlkefup to a hundred rupees, or with both.29 SectiohParsi Marriage
and Divorce Act, 1936 provided with conditions fitve valid marriage. Parsi Marriage and Divorce AQ36 makes

necessary Registration of Marriages but non — trediisn does not affect the validity of the margag
Christian Law

The Indian Christian Marriage Act 1872 provides &overy complicated procedure for registration @frmages.
The Indian Christian Marriage Act 1872 makes a imiision between “Christiand” and “Indian Christiang”
It also makes separate provisions for followersarfous Churches — including the Church of Engl@hadglican Church),
Church of Scotland and Church of Rome (Roman Catl@hurch). The Act provides separate rules forshiemnization
and registration of marriages of Indian Christiamsl other Christians, and also for the followers/afious Churches.

Due to this classification and distinctions, thetsyn of registration of marriages provided by that i& quite complicated

been issued, any person contravening any rule maties behalf shall be punishable with fine whitly extend to
twenty-five rupees.

(3) All rules made under this section shall be lzédfore the State Legislature, as soon as mayftee they are made.

(4) The Hindu Marriage Register shall at all readna times be open for inspection, and shall beisgiote as evidence of
the statements therein contained and certifiechetdrthere from shall, on application, be givertgyRegistrar on
payment to him of the prescribed fee.

(5) Notwithstanding anything contained In this s&gtthe validity of any Hindu marriage shall in may be affected by
the omission to Make the entry.

3 Section3: “Christians”.—the expression “Christtamans persons professing the Christian religion;

* Section 3: “Indian Christians”.—[and the expressitndian Christians” includes the Christian dest@mts of natives of
India converted to Christianity, as well as suchvats;]
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and Marriages may, according to the Act, be solesthby different persorts.
The Special Marriage Act 1954

Under the Special Marriage Act, 1954 any ‘two passa@an perform a marriage. The inter-religious niages
are possible in India only under the Special Maei#ct, 1954. Under the Act, a marriage has torba civil marriage
form, though parties are free to perform any otmditional ritual or religious ceremonies if thewnt to® Parties who
intend to get married under the Special Marriagé hall give a notice in writing in the specifieariin to the Marriage
Officer of the district in which at least one o&tharties to the marriage has resided for a pafiowt less than thirty days
immediately preceding the date on which such ndicgiven’ The Marriage Officer is required to keep all thetices
with the record of his office and to enter a tropy of every such notice in Marriage Notice Bookl éime Book is open to
all for inspectiofi The notice of marriage is also to be publishedhgyMarriage Officef.Before the expiration of thirty
days from the date on which the notice has pudtisiny person can object to the marriage thatildvoontravene any of
the conditions mentioned in section 4 of the'8dfter the expiry of thirty days from the date oieh the notice was
published the marriage may be solemnized. Befazenthrriage is solemnized the parties and threeesss shall sign a
declaration in the form give below, and the dediareshall be countersigned by the Marriage OfficeFhus the marriage
is solemnized after completing all the steps mewrtibabove. Section 1B3of the Special Marriage Act, 1954 provides
compulsory registration of the marriage without evhia marriage cannot be regarded as valid. Sedttoprovides
registration of marriages celebrated in other forFmr registration of marriage, the parties havegleted the age of
twenty-one years at the time of registratidhe unique feature of the Special Marriage Ac64.% that any marriage

solemnized in any other form under any other lawljdn or foreigner, between any two persons, masebistered under

® The Indian Christian Marriage Act 187/Rection 5:Persons by whom marriages may be sotextri-Marriages may be
solemnized in 3 [India]— (1) by any person who haseived episcopal ordination, provided that therimge be
solemnized according to the rules, rites, cerenmaigd customs of the Church of which he is a Ménjs2) by any
Clergyman of the Church of Scotland, provided gwath marriage be solemnized according to the rttes, ceremonies
and customs of the Church of Scotland; (3) by amyisier of Religion licensed under this Act to solgze marriages; (4)
by, or in the presence of, a Marriage Registraoaypd under this Act; (5) by any person licensadar this Act to grant
certificates of marriage between 4 [Indian Christia

® The Special Marriage Act,1954, Section 12(2)

" The Special Marriage Act,1954, Section 5

8 The Special Marriage Act,1954, Section 6(1)

° The Special Marriage Act,1954, Section 6(2)

9 The Special Marriage Act,1954, Section 7

" The Special Marriage Act,1954, Section 11

12 Certificate of marriage.—(Mhen the marriage has been solemnized, the Marfxticer shall enter a certificate

thereof in the form specified in the Fourth Schedunla book to be kept by him for that purpose tande called the
Marriage Certificate Book and such certificate Ehalsigned by the parties to the marriage andhife= witnesses.

(2) On a certificate being entered in the Marriagetiieate Book by the Marriage Officer, the Certdie shall be deemed
to be conclusive evidence of the fact that a mgeriander this Act has been solemnized and th&rafialities respecting
the signatures of witnesses have been complied with

13 The Special Marriage Act,1954, Section 15(d)
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the Act on the fulfillment of certain conditiols
Need for Compulsory Registration of Marriages

Lack of provision for compulsory registration of mages and standard of strict proof regardingpégormance
of ceremonies of marriage to establish a valid iager under Hindu Marriage Act has made the positbrvomen
vulnerable. InBhaurao Shankar Lokhande v. the State of MaharaShiine Apex Court held that unless the marriage is
celebrated or performed with proper ceremoniesdugdform, it cannot be said to be 'solemnized'.@l§egoing through
certain ceremonies with the intention that theiparbe taken to be married, will not make the cemr@as prescribed by
law or approved by any established customsAIN. Mukherjee v. Stdfe the court held that the due performance of
necessary ceremonies of marriage is essentiahéoptosecution of bigamy. The Supreme Court inctee ofSmt Priya
Bala Ghosh v. Suresh Chandra Ghidsheld that even an admission of marriage by anseztis no evidence of marriage
for the purpose of proving an offense of bigamyadultery as the witnesses have not proved thatgkential ceremonies
had been performed. Thus, the non-performance céssary ceremonies and consequent non -registratiorarriages

renders the innocent wives extremely vulnerable

The Supreme Court in the caseSsfema v. Ashwani Kunfagave directions to the Government to provide rules
for compulsory registration of marriages. The Calrserved that compulsory registration would enalmenen to claim

the inheritance and other benefits and privilegbgclwthey were entitled to after the death of thmisband and would

4 The Special Marriage Act, 1954, Section 15: Regjistn of marriages celebrated in other forms.—Angrriage
celebrated, whether before or after the commenceofethis Act, other than a marriage solemnizedeurtie 1Special
Marriage Act, 1872 (lll of 1872) or under this Aehay be registered under this Chapter by a Marr@fficer in the
territories to which this Act extends if the followg conditions are fulfilled, namely:—

(a) a ceremony of marriage has been performed bettheeparties and they have been living togetheuabdnd and wife
ever since;

(b) neither party has at the time of registration ntbem one spouse living;
(c) neither party is an idiot or a lunatic at the tiofeegistration;
(d) the parties have completed the age of twenty-@agsyat the time of registration;

(e)the parties are not within the degrees of proéditelationship: Provided that in the case of arimge celebrated
before the commencement of this Act, this condigball be subject to any law, custom or usage Igattie force of law
governing each of them which permits of a marriagiveen the two; and

(f) the parties have been residing within the distoicthe Marriage Officer for a period of not ledsman thirty days
immediately preceding the date on which the apfiticas made to him for registration of the margag

15 AIR 1965 SC 1564
18 AIR 1969 All 489.
7 AIR 1971 SC 1153

181 (2006) DMC 327 SC; AIR 2006 SC 1158 also avadadi http://www. indiankanoon.org /doc/103743Visited on
22.12.15)

| NAAS Rating: 3.10- Articles can be sent to editor @ mpactjournals.us




| Registration of Marriagesin India: Legal Perspective 207 |

deter men from deserting their wives after marridge
This Compulsory registration of marriages wouldohelthe following:
* To prevent duping of women into marrying without frerformance of conditions of a valid marriage
» To prevent marriage frauds and bigamy
» To prevent child marriages
» To facilitate proof of valid marriage and help wamaaim rights like maintenance and claims regaydiroperty
« Effective enforcement of social legislation
Initiatives in Favor of Compulsory Registration of Marriages

The National Commission for Women draftéthe Compulsory Registration of Marriages Bill 2005
The main object of the bill was to prevent child rnsges, polygamy, the practice where men desernhevo after
performing the marriage, including acting as a dete to the practice of selling daughters to aeyspn including a
foreigner under the garb of marriage. It also aintedenable married women, including the women radrrio

NRI/ foreigners to claim her right to shelter andintenance and also to ensure a minimum age ofagaff
The bill covered all marriages irrespective ofgiln. The term marriage was defined as follows:

Marriage means and includes all marriages solerdrozeontracted between a male and a female, gotisp of
the religion or caste of either party to the maeiaand also includes marriages performed as per dastom,

practice or any tradition of either party to therrise and includes a remarriade.

The bill did not provide for solemnization of mage, but only provided for the procedure for gettthe
marriage registered within 30 days of its solemitze® The law was supposed to be in addition to othess l&or
registration of marriages and the validity of thearriage was not to be affected by the failure tgister.

However, the proposed bill provided that marriagsificate would be the conclusive proof of margag

¥1d, p 1160-1161 para 13

% Statement of Objects and Reasdiftse Compulsory Registration of Marriages Bill 2Qa&aft prepared by The National
Commission for Women, available attp://ncw.nic.in/pdffiles /compmarriagebill.p@fisited on 9.12.15)

% The Compulsory Registration of Marriages Bill 20@&ction 3 (1) (a), draft prepared by The Natiddammission for
Women, available aittp://ncw.nic.in/pdffiles/compmarriagebill.pfifisited on 9.12.15)

#d., Section 12: “Compulsory registration of marriagdd After the commencement of this Act, every rizaye
solemnized or contracted between citizens of Indiahere at least one of them is citizen of Ingierformed in the
country or elsewhere, under any law or custom gomgrsuch marriages, shall be compulsorily regestevith the
appropriate Registrar of Marriages.

Provided that a marriage registered under any @hactment relating to registration of marriagegtie time being in
force, need not be registered under this Act. Rlexvifurther that nothing contained in any other édwiaw shall preclude
the parties to a marriage from registering theirriage under the provisions of this Act.”
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The Law Commission of Indfj too, had taken up this issue and in its repo2 b of 2008, the Commission has
recommended the enactment dMarriage and Divorce Registration Atto be made applicable to the whole of India
and to all citizens irrespective of their religiaand personal law and without any exceptions or gtiems.
The Law Commission further recommended that th@gsed law should deal only with the registratiomairriages and
divorces and not with any substantive aspect nowelged by various matrimonial laws — general and
community - specific. Accordingly, the Births, Dkeat and Marriages Registration Act, 1886 is regmbalnd Births and
Deaths Registration Act, 1969 be re-named as “Birieaths, and Marriages Registration Act” withravysion that
officials working and records maintained under fitnener Act shall be deemed to be working and maieth under the

latter Act®

The unique feature of this recommendation is thptavides for registration of divorces also. Thexomes very
important in the present context wherein, custontiwgrces are recognized by Hindu Law and themoisecord of such
divorces as thélindu Marriage Act 195% recognizes and protects divorces obtained undstomary law, but makes no
provision for registration of such divorces effettaitside the court. The Law Commission stresdetnéed for a uniform
law countrywide for registration of marriages asfeit that the laws existing in the states were weffective.
A need was also felt to streamline the registrabigrKazis. It was further recommended that failiréegister marriages
should be met with a heavy fine and even imprisartmEhe law commission gave a significant recomragiod that no

judicial relief should be granted until marriageddrorce is registeretf.

In 2012, the government tabled a bill in Parliamzaged on the Supreme Court’s observations, ajgsed at the
end of the 15th Lok Sabha in 2014

Ever since the landmark pronouncement by Suprenet @oSeema v. Ashwani Kumarany states have enacted
laws?’ for compulsory registration of marriages, howevke, implementation of these laws is not being#yriadhered to
in spite of punitive measures being prescribeddigeslaws. The major drawback is that each stdtedsto make its own
law. This leads to more chaos and confusion. Maggawiany people find the procedure of registratombersome and
time-consuming. Sometimes, the people are not awarto the need to register their marriages as tleeyiot face
problems in their day to day lives. It is only irase of a matrimonial dispute or while applying far visa
(if married to an NRI) that the need for a certfie of registration of marriages arises. It carbedoubted that where
many of couples choose not to register a marriaggpite facing a range of problems, the successoofpalsory

registration would depend on how easy the procedure

% vVide Report no. 211 of Law Commission of India,a#able at http://lawcommission ofindia.nic.in/reports
/report211.pdf(visited on 9.12.12)

%« aws on Registration of Marriage and Divorce —A pweal for Consolidation and Refotpreport no. 211 of Law
Commission of India, available http://lawcommissionofindia.nic.in/reports /repott pdf (visited on 9.12.15))

% gection 29: Nothing contained in this Act shalldeemed to affect any right recognised by custooooferred by any
special enactment to obtain the dissolution of mddimarriage, whether solemnized before or aftecttmmencement of
this Act.

% sypra 15

2" punjab, Delhi, Haryana, Meghalaya, Uttarakhand, Bamil Nadu
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Recently, again the Law Commissfbrin its report to the Law Ministry, said in the abse of compulsory
registration, women are duped into marrying withdbe performance of the conditions of a valid nage.
Also, if registration is linked to the unique iddication number (UID), it would be possible to &e universal tracing of
records. The panel has recommended amending thistR¢ign of Births and Deaths Act, 1969, to in@ucharriages.
The Commission suggested that the time limit tasteg marriages should be restricted to 30 daysr aftich a penalty of

5 per day could be imposed.
CONCLUSIONS AND SUGGESTIONS

In my humble submission, the government must adtlgwo enact a law on the basis of the recomménda of
the Law Commission of India to end various righislations that are being perpetrated only becadissncabsence of
effective central legislation in this sphere. Tltmate solution to end this state of confusiomoisadopt the procedure for
solemnization of the marriage by way of registnatf marriage, as provided under tBpecial Marriage Act 1956
The major obstacle that we may face is the fadtat marriages in different personal laws are soieethby performing
religious ceremonies. People may not be ready ¢tepca civil marriage and it may be considered ragrcroachment
upon personal laws. Hindu marriages are still régdras sacramental partly. A marriage is considerdae solemnized
only upon performance of religious ceremonies. Thiso given legal sanction by section Hifidu Marriage Act 1955
Thus, even though it will be difficult to divertdim the old customs, the solution rests in the spieation of marriages
through registration. The parties can freely penfany ceremony after registering their marriagdss Tould be in fact a
step towards a uniform law of marriage for all gelns. Even if this goal cannot be achieved, itdsy much possible to
enact uniform countrywide legislation as proposedtie Law Commission in 2008. It is the need of trour that
whatever law is enacted, the procedure for registraof marriages should be simple. Some penalegunsnce or making
the marriage certificate mandatory for certain d@iifike succession to the property of a spouserogdtting a matrimonial
relief from the courts etc is also necessary. Meeeocontradictions within different laws must legnoved first like those
pertaining to the age of marriage. The suggestfobagr Commission regarding registration of divorat®uld also be
incorporated. However, all these steps would @bring the desired result if proper awarenessrddga the necessity for
registration of marriage and divorce is created mgnihie masses. People must view registration ofiaggr as necessary

as registration of birth or death. Only then canhepe that compulsory registration of marriages$ lmacome a reality.
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